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HON. JUSTICE H.B. JALLOW - CJ

HON. JUSTICE R.C. SOCK - JSC

HON. JUSTICE G.B.S. JANNEH — JSC

HON. JUSTICE A.D. YAHAYA — JSC
HON. JUSTICE C.S. JALLOW QC — J

s
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Borry S. Touray, with him A.A. Bensouda, Y. Senghore, L.L. Darbo,

S.K. Jobe and A. Ceesay Jallow for the Plaintif

A.
Litigation, A.M Yusuf Principal State Counsel

first, second and fourth Defendants

DATED: 28" DAY OF JANUARY 2020

JUDGMENT

Tambadou Attorney General with him Binga D Director of Civil

nd N. Jallow for the

Oh 5" March 2019 the plaintiff filed and caused a writ to be issued

against the defendants pursuant to the original |

seeking inter alia a declaration by this court that

L0

“ the purported termination of the p
the National Assembly through @

communicated to the plaintiff
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Urisdiction of this Court

aintiffs membership of
in  Executive decision

by letter reference
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null and void and of no effect.”

PRI/C/66/VOL 4/(66- EOC) and dated 25™ February 2019 is

The plaintiff sought other declarations and orders| from this Court, the

parficulars of which need not occupy us for the moment.

On the same day, the plaintiff filed a motion on not

Th

=
a7

©
o

SCN
AND

1. “an order restraining the 2™ Defend

matter.

National Assembly pending the hea

of this matter.

this matter.”

intiff herself and to which was attached se)

intiff also filed an additional affidavit on 13" M
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ice seeking

ant from administering

the prescribed oath under section|88 (2) onto the 3“

Defendant pending the hearing and| determination of this

.

2. An order restraining the 1% and 2nd Defendants from
attempting in any manner to bestow upon the 3"

Defendant any right, privilege or rgle as member of the

fing and determination

3. An order restraining the 3™ Defendant from parading
himself as a member of the Natignal Assembly in any

manner or form pending the hearing and determination of

ke motion was supported by a 24 paragraph affidavit deposed to by the

veral annexures. The

rch 2019 deposed to
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by the plaintiff. No orders were sought against the 4" defendant Attorney
General in this motion. The first defendant/respondent deposed to and .
filed a 25 paragraph affidavit in opposition to the motion, disclosing inter
alig the consent of the second and fourth defendants/ respondents
respectively the Speaker of the National Assembly, and the Attorney

General to depose to the facts alleged in the affidavit in opposition.

At the hearing of the motion, Borry S. Touray, learned counsel for the
plaintiff/ applicant, submitted that the Court has jurisdiction to grant the
injunctions by virtue of the provisions of the Constitution and the rules of
the| Supreme Court; that the case raises a serious ¢onstitutional issue on
the| separation of powers and on the integrity of the National Assembly;
that the balance of convenience to grant an injunction lies in favour of
thel plaintiff/applicant; that it is in the best interest|of the nation that the
Status quo ante be maintained; that damages cannot in this case serve
as ladequate compensation to the plaintiff/applicant or to any member of
theg public; and that the defendants/respondents will not suffer any
prdjudice if the court grants the orders. Learned counsel urged this Court

to |grant the application on the strength of the submissions and in the

puplic interest and to maintain the status quo ante bellum. He relied in

hid submissions on section 125 of the ConstitItion, Rule 67 of the

S n Cyanamid Co. VS.
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Ethicon Ltd (1975) A.C and the case of Madikar

eh_Jabbie vs. Alhaiji

Langana Sillah (2014 - 2015) GSCLR 246, a judgment of this Court.

Binga D. Esq. learned counsel for the Attorney Gen

first| second and fourth defendants/ respondents i

eral, representing the

n his reply submitted

that| the reasons for requesting the restraining order are not tenable. He

sub

established:-

Learned Counsel further submitted that what the

challenging before the Court, i.e. the revocation of

member of the National Assembly is not a legal righ

or ¢
but
enf
con

SCNO
AND H

i. alegal right must be und
ii. there must be a serious

tried;

of the grant of an injuncti

brceable claim. Learned counsel also submitte

venience lies in favour of the respondent as g

001/2019 YA KUMBA JAITEH AND CLERK OF THE NATIONAL ASSEMBLY, THE SPEAK
ODAY GASSAMA

mitted that in order for an injunction to lie, the following must be

er threat;

question of law to be

iii. damages will not be adequate compensation
in the event of an injunction being denied; and

iv. the balance of convenience must be in favour

on.
> plaintiff/applicant is
her nomination as a

t; that her nomination

ontinued membership of the National Assembly is not a legal right

a privilege conferred on her by the President and not a legally

d that the balance of

ranting the injunction
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wou

Prog

the

BANK OF NIGERIA 2 L.C. Supreme Court of Nige

Id interfere with the need to ensure that the

erly constituted. He urged the Court not to grg

plaintiff/applicant. He relied on the case of KOT

National Assembly is
nt the application by

'OYE VS. CENTRAL

con

The

othg

prog

In h

Mr.

thaf

Constitution relating to the tenure of members of tl

ha

N

sSud

res

On

ini

SC N¢
AND

ditions for the grant of an injunction.

r stage of the case, did not appear and did

ceedings.

conferred on the plaintiff a legal right to such
h a right should be legally enforced by grant of
[raining orders.

15" of March, 2019, the Court unanimously dist
s entirety. The Court also considered it necessa
“all arrangements for the assumptior
defendant/respondent Foday Gassar

member of the National Assembly shou

:001/2019 YA KUMBA JAITEH AND CLERK OF THE NATIONAL ASSEMBLY, THE SPEA
ODAY GASSAMA

third defendant Foday Gassama was not repre

is reply to the submissions of learned counsel
Borry S. Touray, learned counsel for the plai

the protection afforded to the plaintiff by

ria with regard to the

isented at this or any

not participate in the

for the respondents,
tiff/applicant, argued
section 91 of the
e National Assembly
membership and that

the application for the

nissed the application
ry to emphasise that
 of office by the 3"
na as a nhominated

Id proceed.”
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The

of th

3rd

indi

The law relating to the grant of interim restraining

one

con

an

exhiaustively, in the case of AMERICAN CYANAMI

LTE

LANSANA SILLAH (2014 - 2015) GSCLR 246, bot

res

Thi

(N(

respondent of his duties”. The reasons for

s sought in the plaintiffs application,

application have been laid down,

bectively by learned counsel for the parties.

| Court also ordered the plaintiff/applicant “pend

le suit, not to interfere with that process or with

sated, would be incorporated into the final judgn

is

isiderations that a court might take into accoun

thou

) (1975) 1 ALL ER 504 and in MADIKARR

ng the determination
the execution by the
the ruling, the Court

ient on the merits.

orders, such as the
well settled. The
t in determining such
gh not necessarily
D CO. VS. ETHICON
EH JABBIE_ALHAJI

h of them relied upon

k Court had occasion in the case of UNITED DEMOCRATIC PARTY

D 1) and OTHERS VS. ATTORNEY GENE

RAL (NO 1) (SCCS

NO

sin

3/2000) in a ruling by Jallow H.B, JSC, as he

thelse terms:-

SCN
AND

jle judge of the Supreme Court, to state the

“ An interlocutory interim injunction is

appropriate case as per Lord Wilber
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then was, sitting as a

position of the law in

rimarily granted in an

force in Hoffman- La
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AND

Roche & Co AG v Secretary of State for Trade and Industry

(1974) 2 ALL ER 1128 at 1146a in

according to the rules which have been

order. “to prevent a

litigant, who must necessarily suffer the law's delay, from
losing by that delay the fruit of his litigation.” It is a
discretionary remedy but the discretion: “is not one to be
exercised according to the fancy of whoever is to exercise

the jurisdiction of equity, but is a discrgtion to be exercised

established by a long

series of decisions.” (as per Lord Blackburn in Doherty v
Allman (1873) 3 AC 709.) The House of Lords in the

celebrated case of American Cyanamid Co v Ethicon Ltd

requirement is that the court should

needs to be examined in the |
circumstances. There may be special
be taken into account, particularly wi
respondent against whom the interim in

:001/2019 YA KUMBA JAITEH AND CLERK OF THE NATIONAL ASSEMBLY, THE SP
ODAY GASSAMA

(1975) 1 ALL ER 504 laid down a series of guiding tests or
principles for the exercise of the discretion. These tests and

principles were not meant to be exhaustive. The basic

be satisfied that the

applicant has a cause of action recognjized at law and that it
is just and convenient to grant interlocytory relief. Each case

ght of its particular

factors which need to
nere the defendant —
jjunction is sought is a
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In tl
whe

Indg

confravention of the Constitution. The plaintiff's app

ordeg

offic

In the instant case the principal facts are not in disp

nomjinated by the President of the Republic as a me

Ass¢

coulse after being subscribed to the oath of offic

assy

Sec

writi

Assg¢

the ¢

to s¢

to th

but

ther the removal or termination of the chairman

public body or authority with statutor

discharge.”

nat case,' decided in 2001, this Court was fi

pendent Electoral Commission was in acc

r suspending the appointment of any replac

als was dismissed by the Court.

embly, pursuant to section 88 (1) (b) of the Cor

med her seat in the Assembly; that on 25"
retary General, Office of the President, convey
ng the “Executive decision to revoke” her “no
embly Member, with immediate effect”; and thz
pffice of the President announced that the Presi
ection 8891) (b) of the Constitution, had nomina
e National Assembly. The orders sought are r

bgainst firstly the Speaker of the National Assg

y responsibilities to

aced with the issue
and a member of the
prdance with or in
ication for an interim

cements of the two

ute. The plaintiff was

mber of the National
1stitution and, in due
> on 11" April 2017
February 2019 the
red to the plaintiff in
mination as National
it on 4" March 2019
dent, acting pursuant
ted the 3" defendant
10t against the State

2mbly to prevent her

SCNO:
AND FQ
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adm

aga

besfowing “any right, privilege or roles as a mer

Ass

fromp presenting himself as a member of the Nat

non

app

repflesenting the State in this case, the effect, if na

of

parfies would be to restrain the implementation o

Staf

the

replacement. Under the circumstances, some Q@

per

gra

identified in the case of UDP vs Attorney General

acg

the

aut

In gismissing the application in its entirety the Co

vie
SC NQ
AND §

inistering the prescribed oath to the third

etheless evident that, notwithstanding

e i.e the 4™ defendant, to revoke the member

National Assembly and to appoint the 3'

aining conventionally to the exercise of the

nting interim orders are not pertinent to the cs

ount” particularly “where the defendant / respg
interim injunction is sought” directly or indirectl)

nority with statutory responsibilities.”

that this is not an appropriate case for the gr

:001/2019 YA KUMBA JAITEH AND CLERK OF THE NATIONAL ASSEMBLY, THE SPEA}
ODAY GASSAMA

nst the Clerk and Speaker both of the Nati

smbly” on the 3™ defendant; and thirdly agair

the

lication for a restraining order against ths

e plaintiff/applicant, of granting the orders sou

L

defendant; secondly
onal Assembly from
nber of the National
st the 3" defendant
onal Assembly. It is

omission of any

D

L

Attorney General
t also the real object
ght against the other
f the decision by the
ship of the plaintiff in
' defendant as her
f the considerations
udicial discretion on
se. “Special factors”
need to be taken into
bndent against whom

y, “is a public body or

urt was clearly of the

ant of any restraining

ER OF THE NATIONAL ASSEMBLY
page 10




orders against the defendants/respondents. Neither

the statutory law nor

the jprinciples of the common law would support the application. Section

17 [2) of the State Proceedings Act (Cap 8:03,

Act No. 12 of 1957)

provides as follows:-

“ where in any proceedings against the

is sought as might in proceedings b

court shall not grant an injunction or
specific performance, but may inste

declaratory of the rights of the parties”

State, any such relief

etween subjects be

granted by way of injunction or specific performance, the

make an order for

ad make an order

Thug no injunction or order for specific performange will be granted by

the Court against the State in any proceedings against it. In a case such

as the instant one where the State has been sued

together with others,

the Court will not grant an injunction against the others if it appears that

the real object of the application or effect of the order is or would be to

restrain the State and where the act or omission complained of still

benefits from a presumption of regularity. The e

ffect of granting the

application in the instant case in restraining the State is evident. The

object of the application in reaching that resu

t has been clearly

enupciated by learned counsel for the plaintiff/applicant as the
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restbration of the “Status guo ante bellum” i.e. for the Court to suspend

the |implementation of the decisions of the State in respect of the

revocation of the nomination of the plaintiff and her subsequent

replacement by the 3™ defendant. A relief or remedy that is not available

agdinst the State will not be granted indirectly by the courts. That would

run| counter to the spirit of the aforesaid prqvision of the State

Proceedings Act and would be an improper exercise of the judicial

dis¢retion.

It would also run counter to the well-established legal principle captured

in

the maxim Omnia praesumuntur_rite esse acta i.e. everything is

presumed to be rightly and duly performed until the contrary is shown.

Thére is thus a presumption of the regularity of official acts. It is of

co

lirse a rebuttable presumption. But that is to be determined in the

mdin suit. That presumption of regularity is the basis upon which the law

will refrain from restraining public officers in the exercise of their

stdtutory powers. It is good law and good sense. Public officers are

led upon regularly to exercise statutory powers for the public good. It

may well be that sometimes such powers are exercised erroneously or

beyond the limits set by the law. Appropriate remedies exist to curb or

control such excesses. Restraining orders against|the State however are

n

SCN
ANI}

amongst them, and for good reason. Public administration must be

0:001/2019 YA KUMBA JAITEH AND CLERK OF THE NATIONAL ASSEMBLY, THE SPEAKER OF THE NATIONAL ASSEMBLY
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alloved to continue and not be fettered by such grders. That is in the

public interest.

In fhe case of UDP VS ATTORNEY GENERAL this Court dismissed an

application for a restraining order against the defendant on the basis

parf

addpted for the instant case that:-

It was for the foregoing reasons that the Court

dis

would not tend to proper public admin

administration of justice”

icularly of such a presumption. The Court held in words that are

........... granting the interim order sought by the applicants
would be to undermine that presumption in favour of the
defendants actions even before the issues have been tried

and settled by the full court. That would be erroneous and

stration or the proper

on 15" March 2019

missed the motion of the plaintifffapplicant for restraining orders

against the first, second and third defendants. In doing so, the Court

emphasised that its ruling and orders were sybject to and without

prajudice to its final decision as to whether the no

Jaiteh the plaintiff as a member of the National

rey

SCN
AND

oked. That is the question to which the Court ng

:001/2019 YA KUMBA JAITEH AND CLERK OF THE NATIONAL ASSEMBLY, THE SPE
FODAY GASSAMA

mination of Ya Kumba
Assembly was validly
w turns.
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In t

ne writ issued at the instance of the plaintiff

invoking the original

jurigdiction of this Court, the plaintiff seeks the following reliefs:-

SC N
AND

[}

|®] |
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. a declaration that the seat of a member of th

may only be vacated pursuant to section 91(1

circumstance;

. a declaration that no person or authority oth

Court of The Gambia is competent to deter

e National Assembly

) and not in any other

er than the Supreme

mine the question of

whether or not the Plaintiff's seat or any other member's seat in

the National Assembly has become vacant;

a declaration that the purported terminat
membership of the National Assembly th
decision communicated to the plaintiff |

PR/C/66/Vol.4/(66-EOC) and dated 25" Febr

void and of no effect;

Assembly her seat not having been vacatec

disqualification;
an order directing the defendants and
authority of whatever description not to

obstruct the plaintiff in the performance

a declaration that the plaintiff is a mem

-

[«

on of the Plaintiff's
rough an Executive
py letter referenced

uary 2019 is null and

ber of the National

| through an event of

any other person or
interfere, impede or

of her constitutional

KER OF THE NATIONAL ASSEMBLY
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Th

General, the fourth defendant, filed a statement of

first, second and fourth defendants on 6" June 20

bo

su

=
o

SCN
AND

7. an order restraining the 2™ defendant frd

functions as a member of the National Asser
to be a member by virtue of section 91 of tt

Republic of The Gambia;

nbly until she ceases

e Constitution of the

. a declaration that the purported nomination of the 3" defendant as

a Nominated member of the National Assembly is null and void

and of no effect;

m administering the

prescribed oath under section 88(2) onto the

or role as member of the National Assembly,

. an order restraining the 3" defendant from

intiff and the Attorney General Mr. Abubacarr

FODAY GASSAMA

any manner to bestow upon the 3" defenda

s plaintiff filed a statement of case dated 14" M

h parties adopted their written briefs with

bmissions respectively by Miss Y. Senghore, Ig

3" defendant;

3. an order restraining the 1! and 2™ defendants from attempting in

nt any right, privilege
and

parading himself as a

member of the National Assembly in any manner or form.

ay 2019. The Attorney
case on behalf of the
19. At the oral hearing
supplementary oral
arned counsel for the

Tambadou, appearing

berson and on behalf of the first and second defendants.

0:001/2019 YA KUMBA JAITEH AND CLERK OF THE NATIONAL ASSEMBLY, THE SPEAKER OF THE NATIONAL ASSEMBLY
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The
to k
the
the

the

e resolved by the Court. The plaintiff was nomi

facts in this case are not in dispute. There are

National Assembly by the President pursuant t

| Constitution; on 25" February 2019 the plaintiff

thus no issues of fact
nated as a member of
o Section 88 (1) (b) of

received a letter from

| Secretary General, Office of the President, conyveying the “Executive

Decision to revoke” her “nomination as National Assembly Member, with

imn

Ga

ssama, the third defendant, as a member of the

hediate effect;” and subsequently the President nominated Foday

National Assembly in

redlacement of the plaintiff. The principal issue for the determination of

thi$ Court is whether the revocation of the nomination of the plaintiff was

val

the

Le

rey

3" defendant, one way or the other,

id or otherwise. The answer to that will impact

arned Counsel for the plaintiff, Miss Y. Senghc

ocation is without any legal authority, as or

on the nomination of

re, submitted that the

ily section 91 of the

Constitution sets out the conditions under which the seat of a member of

the
an
has no power to vacate or cause to be vacated th
member of the National Assembly; that whereve

Ca

it

Independent Electoral Commission (IEC) (section

SCN
AN

d that none of these conditions has been breacl

nstitution to grant the President a power of app

FODAY GASSAMA

National Assembly, including a nominated member, can be vacated

ed; that the President
e seat of a nominated

r it is intended in the

ointment and removal,
s so expressly stated for instance in relation to members of the

42 of the Constitution),
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District Seyfos (section 58 (1) of the Constitution), the Vice President
(segtion 70 (3) of the Constitution), Ministers (section 71 of the
Conhstitution), the Director of Public Prosecutions (DPP) (section 84 (2)
of lthe Constitution) and Chief Justice and Judges of the Superior
Colurts(section 138 of the Constitution). Learned Counsel further
submitted that section 91 being the only provisipn of the Constitution
expressly providing for the vacation of the seat of a nominated member
cainnot be overridden by a general provision such| as section 231(1) and
that, in any case, it is undesirable and contrary to the separation of
pgwers and the system of democracy provided for by the Constitution for
the Executive branch of State, in the absence of any express provision
td that effect, to vacate the seat of a nominated member in the National

Assembly, another arm of State.

The Learned Attorney General, appearing in person and on behalf of the
first and second defendants, submitted that the plaintiff had failed to
discharge the burden of proof, i.e. identifying with specificity the
tonstitutional or legal provision prohibiting the President from revoking
{he nomination of the plaintiff. He further submitted that section 231 (1)
Hf the Constitution gives the President the power to revoke the plaintiff's
homination and that based on dictionary defjnitions i.e. Black's Law

|Dictionary, the English Oxford Dictionary and Qxford Living Dictionaries
SPEAKER OF THE NATIONAL ASSEMBLY

SCNO: 001/2019 YA KUMBA JAITEH AND CLERK OF THE NATIONAL ASSEMBLY, THE
AND FODAY GASSAMA page 17




the

no

reve

word “designation” in section 231 (1) is synonymous with
mination” and “appointment”, thus empowering the President to

ke the nomination of the plaintiff. He also relied on section 20 of the

Intdrpretation Act (Cap 4.01 Laws of the Gambia) to support his

pro
sSecC
apg
der

con

hosition. He submitted further that there is no inconsistency between
tion 91 and section 231 (1) of the Constitution|as would require the

lication of the rule of interpretation of genefalia specialibus non

pbgant. The Learned Attorney General argued that in order to ensure

sistency in the Constitution the provision for|the recall of elected

members by his or her constituents should be matched by the power of

the

ole]

President to revoke the tenure of a nominated member and that such

sistency is provided for by section 231 (1) of the Constitution and by

sedtion 20 of the Interpretation Act. He submitted finally that “a

nominated member is a member of the National Assembly serving at the

plelasure of the President” and “the court should interfere with the lawful

exércise of discretion” by the President only if the plaintiff can

demonstrate that the President “has clearly abused this discretion”

Relliefs numbers 5, 7, 8, and 9 sought by the plaintiff are in the nature of

restraining orders against some or all of the

defendants and are

esgentially in the same terms as those sought earlier by the plaintiff in

h

SC NI0: 001/2019 YA KUMBA JAITEH AND CLERK OF THE NATIONAL ASSEMBLY, THE SPE4
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motion of 5" March 2019, one difference being that whereas the
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earl

permanent injunctions. The difference in relation

relie

disn

jer were meant to be interim orders, the latter are sought as

to reliefs other than

f No. 9 is not of any significance in this case. The reasons for

nissing that motion apply with equal force to| the final restraining

orders sought by the plaintiff in her writ. Accordingly reliefs numbers 5, 7,

and
sole

the

The
Cor
enfi

rela

ly against the 3" defendant, Foday Gassama,

Court in the course of this Judgment.

istitution, has exclusive original jurisdiction for
prcement of any provisions of the Constituti

ting to fundamental rights and freedoms. That j

8 in the writ are hereby dismissed. Relief No.9 which is directed

will be considered by

Supreme Court however, pursuant to Section 127(1) (a) of the

the interpretation and
on other than those

irisdiction entitles the

Couirt to determine whether any other particular conduct or exercise of

authority is valid and in accordance with the Constitution and, pursuant

to section 17(2) of the State Proceedings Act to issue a declaration

acgordingly. Thus whilst in the instant case the Court may not grant an

injunction or restraining order terms sought by the plaintiff, it can

nor

etheless determine whether the act of revocation of the nomination

of the plaintiff is valid and in accordance with the Constitution and if the

Court were to hold otherwise to proceed to issuel a declaration to that

SCNd: 001/2019 YA KUMBA JAITEH AND CLERK OF THE NATIONAL ASSEMBLY, THE SPEAKER OF THE NATIONAL ASSEMBLY
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effdct. Accordingly the Court will proceed to consider reliefs numbers

1,2

The
plaintiff (the revocation letter) did not indicate unde

the

3,4, and 6 in the writ which are all in the nature

Court observes that the letter from the Sect

of declaratory reliefs.

etary General to the

r what legal authority

revocation was being done. While such an omigsion may not be fatal

to fhe act, it is nonetheless desirable, where public officials purport to

eXx§

dis

hdvantage of other persons, that the source of

rcise powers conferred on them by the law, particularly to the

the legal or statutory

authority for their actions is clearly identified in any communication to or

wit

we

1 a disaffected party. That will facilitate better p

| as the resolution of any dispute that may

ublic administration as

arise therefrom. The

omission has clearly impacted on the course of the proceedings in this

case to the extent that the defendants have not
prq
rel

said letter, but are now canvassed before the cou

of
int
an

G

SCN
AND

G

0:001/2019 YA KUMBA JAITEH AND CLERK OF THE NATIONAL ASSEMBLY, THE SPEA

vision of law under which the revocation was

srpretation of sections 88,89,90,91,92 and 231

d of section 20 of the Interpretation Act (Ca

mbia).

FODAY GASSAMA

/) on provisions of the Constitution, which were

revocation. Be that as it may, the case revolves

identified any specific
carried out but rather
not referred to in the
rt as justifying the act
essentially around an
(1) of the Constitution
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Thd Constitution has created a very detailed legal regime for the
norhination of members of the National Assembly (section 88), their
qudlifications (section. 89), the grounds for their disqualification (section
90)| and the circumstances under which a member of the National
Asgembly shall vacate his or her seat. Section 88 (1), (b) of the
Constitution provides for the nomination by the President of five

members of the National Assembly.

Putsuant to section 89(2) of the Constitution, some of the qualifications
forl election to the National Assembly are required also to be fulfilled by
nominated members. Thus a nominated member is required to be a
citizen of The Gambia, to have attained the age of twenty one years and

to be able to speak the English language with proficiency.

THe disqualifications for election as a member of the National Assembly
set out in section 90 of the Constitution are, pursuant to subsection (3) of

that section, applicable mutatis mutandis to nom nated members. Thus

arly person who holds the citizenship or nationglity of a country other
than The Gambia or is of unsound mind etc is disqualified from
nomination to the National Assembly.
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Sedtion 92 of the Constitution enumerates the
whi
i.e.

me

no

Assembly (section 91(1) (a)) or upon the resign
me
pro
cirg
nol

val

Th

the conditions or circumstances which result

I

bant as a result thereof.

~h a member shall vacate his or her seat in th

hinated member by implication e.g on the dissd

Imber (section 91(1) (c)). Some others (eg sectig

lumstances arise which would have disqua

hination, the seat of such a person in the Ass

e Learned Attorney General contends tf

circumstances under
e National Assembly

in the termination of

mbership in the Assembly. Some of the conditions are applicable to a

slution of the National
ation or death of the

n 91(1) (b)) expressly

vide for their application to a nominated member. Thus if any

ified a person from

embly would become

at these provisions

notwithstanding, the President has authority under section 231(1) of the

Cq

ms

Th

In

revocation of the plaintiffs nomination as a ms

A

sc
AN

nstitution, having in his view “designated” the g

smber, to revoke his nomination.

e learned Attorney General also relied o

erpretation Act (Cap 4.01 Laws of The Gamb

ssembly.
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aintiff as a nominated

n section 20 of the
a) as authority for the

smber of the National
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Learned Counsel for the plaintiff contends otherwise as aforesaid.

no

Whilst section 88(1) (b) of the Constitution empowers the President to

hinate five members of the National Assembly, it is clear that he does

not enjoy an unfettered discretion to choose whpever he wishes. The

nominee must satisfy some of the conditions stipulated in section 89(1)

of

the National Assembly. Such a nominee must

di

the Constitution which provides for qualifications for membership of

also be free from the

squalifications  for membership of the National Assembly mutatis

mitandis as are set out in section 90(1) of [the Constitution. Any

di

to

T

Skction 88 on the one hand and qualification for

membership of the National Assembly on the other.

The question that remains is whether, having |properly exercised the

Q)

-

— =

I

kcretion of the nominating authority is thus not|absolute but is subject

the conditions laid out in sections 89(1) and 90(1) of the Constitution.

L1

nterpretation Act authorise the revocation of

.ominated member in the National Assembly?

ND FODAY GASSAMA

here is thus furthermore a linkage between the homination made under

or disqualification from

onstitutional discretion to nominate to membership of the Assembly,
he relevant authority has the power to revoke such a nomination. More
articularly do section 231(1) of the Constitution and section 20 of the

the membership of a
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In

including the Constitution as in the instant case, tf
Col

the

ab

n

the interpretation or construction of the pro

irt is to ascertain and give effect to the plain an
| language of the enactment unless to do s¢

urdity. Every enactment has a purpose; the

visions of a statute,
e primary task of the
d ordinary meaning of

b would result in an

Court must seek to

asdertain and to promote the object and purpose of the enactment.

Waords, phrases, indeed whole sections should nd
fron
bet
tog
Seq

SCN
AND

h others. Often there are linkages between diff
ween provisions in the same enactment whi
ether and given effect in a holistic manner.

tion 231(1) of the Constitution provides as folloy

“where any power is conferred L
make any proclamation, order, re
any resolution or give any dir
declaration or designation, it s
include the power, exercisable
subject to like conditions, if any,

the same.”
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t be read in isolation
erent enactments and

ch need to be read

y this Constitution to
gulation, rule or pass
ection or make any
shall be deemed to
in like manner and

to amend or revoke
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The learned Attorney General has relied on the word “designation”, in
thd section submitting that its dictionary meaning includes “appointment”
ant “nomination” and that therefore the nominating authority has the
poer under section 231(1) to revoke the nomination of the plaintiff as a
member of the National Assembly. It is clear however from WHARTONS
LAW LEXICON, the OXFORD DICTIONARY and the CAMBRIDGE
ENGLISH DICTIONARY cited to this Court that “designation” whilst

in¢luding “appointment” and “nomination” is indded broader than these

twlo meanings. It includes the acts of “characterisation,” of “description,”

ofl “classification” etc.

Dictionaries are undoubtedly a good source of the meaning of words and
phrases and can be relied upon by a court in appropriate circumstances.
Yeet even there, one must exercise caution, for as$ Justice Learned Hand
of the U.S Circuit Court of Appeals remarked in the case of CABELL VS

MARKHAM (148 F 2™ 737 2™ CIR 1945):-

« of course it is true that the words used, even in their
literal sense, are the primary, fand ordinarily the most
reliable source of interpreting the meaning of any
writing: be it a statute, a contract, or anything else. But
it is one of the surest indexes of a mature and
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sympathetic and imaginative

guide to their meaning”

developed jurisprudence not to make a fortress out of
the dictionary; but to remember| that statutes always

have some purpose or object {0 accomplish, whose

discovery is the surest

3¢ which is it to be - appointment, nomination, description or

characterisation? Should the word “designation” under the ejusdem

ggneris canon of interpretation be subject to a more restrictive meaning

thiat fits it into the class or categories of matters preceding it in the

section or otherwise? In the case of OJUKWU VS. OBASANJO (2004) 7

SlC. (2004 (12) NWLR) the Supreme Court of Nigeria described this well

_{established cannon recognised by the common law as an:

statute to be confined to the
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generis with those understood

“Interpretation rule which the court applies in an
appropriate case {0 confine the|scope of general words
as used in a statutory provision or document within the
genus of those special words.|In the construction of a
statute, therefore, general terms following particular

ones apply only to such person or thing as are ejusdem

from the language of the

harticular terms. In other
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words the general words or terms are to be read as
comprehending only things of the same kind as that
designated by the preceding |particular expression
unless there is something to show that a wider sense

was intended.”

Lo

Such an approach would, it seems to the Court, |rule out “appointment”
and “nomination” as being within the contemplatjon of the legislature in
itd use of the word “designation” in section 23(1(1) and limit it to the
nature of some legislative or quasi legislative instrument or action in the
nature of the preceding category of “proclamation, order, regulation,
1L [ —— . resolution, direction........... ...... or declaration”

pfeceding it . Thus under the ejusdem generis rule the word

“designation” would bear a restrictive meaning of the same genre as the

receding list. Section 231(1) would not then cover “appointment” or

o]

Lomination” and would not therefore provide any authority for

evocation of an appointment or nomination.

—

The Court will in this case give the term “designation” a more expansive

nd generous and not a restricted meaning and proceed on the

[4}]

ssumption that it does indeed cover “appointments” and

n

dnominations”. The question still remains, | however, as to the
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rel
more specific provisions in section 89 and 90

regards this case.

Halsbury's Laws of England 4" Edition Vol. 44

cammon law rule of interpretation “generalia

ptionship between the general provision in s¢

sction 231(1) and the

of the Constitution as

per 755 sets out the

specialibus non

derogant.” which is applicable in The Gambia b

tHe Law of England Application Act (Cap 50718l

the following terms:-
“wherever there is a general
which if taken in its most comp
override a particular enactment

particular _enactment must be

y virtue of section 2 of

aws of The Gambia) in

enactment in a statute
rehensive ‘sense, would

in the same statute, the

=)

-

operative, and the

general enactment must be t
parts of the statute to which it n
Craies on Statute Law 5™ Edition at page 205

the rule as follows:-

“the rule is that whenever

enactment and a general &
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aken to affect only the

hay properly apply.”

also succinctly sets out

there is a particular

snactment in the same

SPEAKER OF THE NATIONAL ASSEMBLY

Page 28




statute, and the latter, taken in its most comprehensive
sense, would override the former, the particular
enactment must be operative, and the general
enactment must be taken to affect only the other parts

of the statute to which it may properly apply.”

Thus the specific provision prevails over the general provision. The
legislature, having given its attention to the particular subject and
priovided for it, must be reasonably presumed nat to intend to alter that
special provision by a general one. Thus, for instance, in the case of

BONNIE & ORS VS. GHANA PORTS & HARBOURS AUTHORITY

014) GHASC 123, the Supreme Court of Ghana, relying on this canon

—
[

of interpretation, found and held the limitation period of 12 months under
the Ports and Harbours Authority Law — a specific/particular law, to
override the limitation period of 6 years under|the Limitation Act — a

general law — for actions founded on contract.

(da)

ection 231(1) of the Constitution is in the nature of a general law in

blation to sections 89 and 90 of the Constitution and in several

o |

respects. It is not limited to the exercise of power by the President in

making or amending or revoking appointments; it applies to all

Iuthorities granted such powers in the abseﬂce of provisions to the
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contrary; it is not limited to nominated memt
Assembly; it appears to be open ended. On the
Se(
qu
the
detail for the qualifications for nominated memt
up
meémbership by any authority is not provided for
repect of a nominated member. All four provis
selction 90, 91 and section 231 are contained in th
th¢
ing

$€

8

te

C(

P

Y

g

I
C

W

17}

sonsistency between the two sets of provisig
ction 231(1) provides no grounds for such revo
9 and 90 provide specific grounds for disqualific
hure of a nominated member. Hence the leart
)ntention that nominated members hold office 2
resident. But that cannot be the case, for an (
leasure of some other authority in the face of p
ounds upon which such office shall become vz
gically for the two sets of provisions to be rea

n the one hand, an absolute discretion to revok

ith the specific grounds for vacating a seat;
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tions 89, 90 and 91 of the Constitution whig
blifications for and disqualifications from and the

National Assembly, have specifically provided

bn which they lose membership of the Ass

b Constitution and were enacted simultaneg

pers of the National
other hand you have
ch, in setting out the
tenure of members in
| in great and specific
vers and the grounds
embly. Revocation of
in these provisions in
ons — i.e. section 89,
e same enactment i.e.
yusly. There is some
ins to the extent that
cation whereas section

ration and cessation of

1ed Attorney General's

it “the pleasure” of the

ffice to be held at the
rovisions specifying the
acant. Nor is it possible
4 and applied together.
e cannot be reconciled

on the other hand, the
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existence and exercise of a discretion or power tq revoke subject to the
cohditions for vacation of a seat would be superfluous as once the

cohditions for a vacancy are present there is nothing more to revoke.

Urlder the circumstances the Court finds and holds that this is a proper

case for the application of the rule generalia specialibus non derogant. It

colld not have been the intention of the Legislature to simultaneously
make a general law on revocation of appointment under section 231(1)
oflthe Constitution that would override specific provisions under section
89. 90 and 91 of the Constitution relating [to the qualifications,
disqualification and cessation of tenure of nominated members. The
general provisions in section 231(1) must be subject to the more specific
priovisions i.e. sections 89 and 90 on the subject matter. The latter must
override the former. These provisions cannot be|rendered irrelevant by
saction 231(1) of the Constitution in the matter of cessation of
meembership which is specifically dealt with by sections 89 and 90 of the

same Constitution.

Thus a power, if any, granted to the President uinder section 231(1) to
révoke any appointment cannot apply to a nominated member since this

d only a general power on appointments and the Constitution has more

specifically provided for the grounds on which the tenure of a nominated
M
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member in the National Assembly ceases. Thos

prevail over the general provision. In effect the P

to| revoke a nomination under section 231(1)

pgwer or authority under sections 89 or 90 as

P

bvided for as one of the ways in which memk

s particular provisions
resident has no power
nor does he have such
revocation is not therein

ership of a nominated

member may come to an end in the National Assembly.

S

arned Attorney General provides as follows:-

power”

Hoes not appear to be the case. s there such

instant case? The Court takes the view that
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“where by or under any Act

intention appears, the authority

dismiss any person appointed

{fo “any appointment” the power to appoint is

bction 20 of the Interpretation Act, which was also relied upon by the

a power to make any

appointment is conferred, then, unless the contrary

having power to make

the appointment shall also haye power to suspend or

by it in exercise of the

Whilst this provision is, unlike section 231(1), expressly made applicable

only recognised in this

brovision to include the power to dismiss whefe the contrary intention

contrary intention in the

-
(=

there is indeed such an
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intention. The Court finds and holds that such @ contrary intention is
manifest in the specificity of the provisions of sections 89 and 90 and the
vely general nature of section 231(1) of the Constitution and that,
accordingly, the power to dismiss under section 20 of the Interpretation
Adt is overridden by the provisions of sections (89, 90 and 91 of the
Constitution in the matter of cessation of membership of the House. In
the face of the said express Constitutional provigsions as well as in the

application of the rule generalia specialibus non derogant the implied

power to dismiss provided for under section 20 of the Interpretation Act

cannot apply to nominated members of the House.

ltlhas also been contended by the respondents, in order to redress an
alleged imbalance in the status of elected members who can be recalled

flom the National Assembly by their constituents under an Act made by

—

he National Assembly pursuant to section 92 pf the Constitution, the
Gourt should imply a similar power of ‘recall’” or ‘revocation’ of the seat of

nominated members by the President. The Coprt takes judicial notice

—

Lat no such Act has been enacted and thus np such powers of recall

urrently exists and therefore there is no ‘imbalance’ to redress. Even if

0

o

uch a power of recall were to exist in law, it would provide no grounds

for the courts to imply such a similar power in the case of nominated

mbers in the absence of express provision. Section 88 of the

-
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Cqg

mémbers of the National Assembly, does not prd

re
orhission to be not fortuitous but deliberate.

ap

th

provided for such a power, as in the case of offic

the judgment. The omission in section 88 of the C

inl other provisions, is intended to buttress the
11
a
G

aluthority. For the Court to imply such a powe

I

mterpreting the law. Legislation is a function of ¢
And it is best left to those others. Furthermor

dautious, indeed loath, to imply powers for the &

0oy

f express provision where, as in the instant ca
powers would be to the disadvantage of the

demonstrated public interest to protect.
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nstitution, whilst granting the President the pe

Jocation of such nomination by the President

pointment by the executive have generally, whe

ke same authority with the power of termination ¢

ember of the National Assembly ceases t
~cordance with the provisions of sections &

onstitution, and not by any act of revocation b

bwer to nominate five
yvide for any power of
. The Court finds the
Provisions authorising
re it is intended to vest
r revocation, expressly
es referred to earlier in
Jonstitution, and indeed
point that a nominated
o hold office only in
9, 90 and 91 of the
y some other person or

r of revocation for any

bason would engage the Court in the function of legislating, rather than

thers, not of the courts.

e the courts should be
xecutive in the absence

se, the exercise of such

citizenry and with no
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Thé

Co

of

nstitution but also by the spirit and purpose un

governance provided for by the 1997 Consti

2 Court, in deciding this case, is guided not or

ly by the letter of the
derpinning the system

fution. The system is

basged on the principle of separation of powers between the three organs

of

no

fundamental to the democratic system and the m

of

prd

ten

co

ten

the

ind

no
SO
let
su
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f

visions on the independence of judicial office

istitutional provisions on the qualifications,

me other person or authority would be a gros
rer and spirit of the Constitution and underming
ch members.

cordingly and having regard to all the circumst

010
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rt finds, holds and declares that the purport

intiff's membership of the National Assembly

cision communicated to her by letter refereng
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state i.e. the Executive, the Legislature and tF

always a neat and total separation the princ

aw. In the case of the Judiciary it is secured intg

ure of members of the National Assembly toge
y enjoy for their words and actions as suck
ependence in the discharge of their funct

minated members, once appointed, hold offic
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r alia by constitutional

's and the security of
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ther with the immunity
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jons. To assert that
e at the pleasure of
5 violation of both the

2 the independence of
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As

thg purported nomination of the 3™ defendant, F

c) dated 25™ February 2019 is unconstitutiona
| of no effect; that the plaintiff is accordingly a m

sembly her seat not having been vacated as pro

, invalid, null and void
ember of the National
vided by law; and that

oday Gassama, as a

member of the National Assembly is null and void and of no effect.

res
sithiation of the third defendant Foday Gassama is

of 1

in

un

thig court. Accordingly the third defendant, Foday
org

me

Th
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ilst the court is precluded, for reasons stated

restrained, is capable of violating and undermi

ered not to, in any form or manner, act or

mber of the National Assembly.

ere will be no order as to costs.

(Signed)

Chief Justice
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training orders against the first, second and fi

he case. There is no longer any presumption of

his favour in the light of this judgement. His

Hon. Hassan B

earlier, from granting
ourth defendants, the -
different at this stage
F validity of nomination
personal conduct, if
ning the judgement of
 Gassama, is hereby

present himself as a

. Jallow
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| agree

| agree

| agree

| agree
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(Signed)

Hon. Justice G.B.S. Janneh (JSC)

(Signed)

Hon. Justice R|C Sock (JSC)

r"

(Slgned)

Hon. Justice A.D Yahaya (JSC)

(Signed)

Hon. Justice C.S Jallow (JSC)
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